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NOTICE OF AN EMERGENCY RULE
AGENCY: Public Defender Services TITLE-SERIES: 89-01
RULE TYPE: Legislative Amendment to Fxisting Rule: NO

RULE NAME: PAYMENT OF FEES AND REIMBURSEMENT OF
EXPENSES OF COURT-APPOINTED
ATTORNEYS

CITE STATUTORY AUTHORITY FOR PROMULGATING EMERGENCY RULE:

W. Va. Code §29-21-6(i)

IF THE EMERGENCY RULE WAS PROMULGATED TO COMPLY WITH A TIME LIMIT ESTABLISHED BY CODE OR
FEDERAL STATUTE OR REGULATION, CITE THE CODE PROVISION, FEDERAL STATUTE OR REGULATION AND TIME
LIMIT ESTABLISHED THEREIN:

PRIMARY CONTACT:
NAME: Brenda K Thompson
ADDRESS: One Players Club Dr Suite 301

Charleston, WV 25311

FMAIL: brenda.k.thompson@wv.gov

PHONE NUMBER: 304-558-3905 57725
THE ABOVE RULE IS BEING HLED AS AN EMERGENCY RULE TO BECOME EFFECTIVE AFTER APPROVAL BY THE

SECRETARY OF STATE OR THE 42ND DAY AFTER FILING, WHICHEVER OCCURS FIRST. THE FACTS AND
CIRCUMSTANCES CONSTITUTING THE EMERGENCY ARE AS FOLLOWS:



This rule establishes the processes for the submission of vouchers o the agency by attorneys appointed by the
courts o represent indigent criminal defendants. This rule is filed pursuant to SB 103 enacted during the 2019
legislative session, which transferred initial voucher approval from the circuit courts to the agency.
Contemporaneous with this change, the agency is transitioning from the cumbersome process of handling paper
copies of vouchers {0 a more streamiined process of online voucher submissions. The rule is required to set
forth the processes for voucher preparation and submission; to set forth the compensation, expense
reimbursement, conditions, and limifations of payments to court-appointed atforneys; and o oulline a process for
the resolution of disputes arising from the reduction or rejection of vouchers. it provides much needed guidance
to attorneys on how to prepare and submit vouchers online. SB 103 authorized the filing of emergency rules in
§29-21-6(1) as follows: The executive director may promuigate emergency rules pursuant {0 §29A-3-15 of this
code {0 effectuate the provisions of this article as amended during the 2019 regular session of the Legisiature,

DOES THIS EMERGENCY RULE REPEAL A CURRENT RULE? No

HAS THE SAME GR SIMILAR EMERGENCY RULE PREVIOUSLY BEEN FILED AND OR EXPIRED? No

SUMMARIZE IN A CLEAR AND CONCISE MANNER THE OVERALL ECONOMIC IMPACT OF THE PROPOSED
LEGISLATIVE RULE:

A. ECONOMIC IMPACT ON REVENUES OF STATE GOVERNMENT:

8B 103 increased the rates of compensation for court-appointed attorneys by $15 an hour. Based on
the reported hours of service in Fiscal Year 2017, the increase would result in additicnal payments in
the amount of $7,361,265. With certain offsefs as explained in D. EXPLANATION OF ABOVE
ESTIMATES below, the agency estimates a net increase of total legal representation cosis of
$5,345,834. The additional attorney required by the agency will increase adminisirative costs by
$82,028 (360,000 + benefils). The overall impact of the legislation is $5,427,862. Note that the
increased compensation rates were authorized by the enactment of SB 103. This rule merely
establishes the processes necessary o effectuate this change.

B. ECONOMIC IMPACT ON THE STATE OR ITS RESIDENTS:

This ruie would implement the provisions of SB 103 enacted during the 2019 legisiative session, which
authorized an increased expenditure of state funds to fulfill its constitutional obligation to provide legal
counsel to indigent defendants facing the loss of liberty through state action.



C. FISCAL NOTE DETAIL:

Effect of Proposal Fiscal Year
2019 2020 Fiscal Year (Upon
Increase/Decrease |Increase/Decrease Full
{use "-") {use "-") Implementation)
1. Estimated Total Cost | 5,427,862 0 5427 862
Personal Services 82,028 0 82,028
Current Expenses 5,345,834 0 5,345,834
Repairs and Alterations | ¢ 0 0
Assets Q 0 0
Other 0 0 0
2. Estimated Total 0 0 0
Revenues

D.  EXPLANATION OF ABOVE ESTIMATES {INCLUDING LONG-RANGE EFFECT}:

SB 103 increased the rates of compensation for court-appointed attorneys by $15 an hour. Based on
the reported hours of service in Fiscal Year 2017, Public Defender Services, Annual Report 2017, p.
244, the increase would result in additional payments in the amount of $7,361,265. The bill also
transferred the initial voucher approval authority from the circuit courts to the agency. Because the

agency has the ability to review vouchers in relation to other submissions by the individual attorneys, it
gstimates that this transfer will result in a reduction of expenditures from general revenue in an annual
amount of $639,720 in the specific instances of known overbilling and an additional $560,000 from the
review of all vouchers. Further, as set forth in this rule, the agency intends to curtail billing for certain
administrative {asks that have historically been permitted even though the statute does not provide for
such payment. The agency estimates that the reduction for these payments would be $815,711. These
reductions resuit in a net increase of total legal representation costs of $5,345,834 as set forth in the
fiscal note detail. The additional attorney required by the agency will increase administrative costs by
$82,028 (360,000 + benefits). The overall impact of the legislation is §5,427,862. Note that the
increased compensation rates were authorized by the enactment of SB 103. This rule merely
establishes the processes necessary to effectuate this change.

BY CHOOSING 'YES', | ATTEST THAT THE PREVIOUS STATEMENT IS TRUE AND CORRECT.

Yes

Brenda K Thompson--By my signature, | certify that | am the person authorized to file legisiative
rules, in accordance with West Virginia Code §29A-3-11 and §39A-3-2.
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TITLE 89
LEGISLATIVE RULE
PUBLIC DEFENDER SERVICES

SERIES 1
PAYMENT OF FEES AND REIMBURSEMENT OF EXPENSES
OF COURT-APPOINTED ATTORNEYS

889-1-1. General.

1.1. Scope. -- This rule establishes guidelines for the submission of vouchers to Public Defender
Services for pavment of fees and reimbursement of expenses of attornevs appointed by the court to
represent eligible indigent clients.

1.2. Authonty. -- W. Va. Code §29-21-5. §29-21-13a: §29-21-18. §30-18-1: Frasher v.
Ferguson, 355 S.E.2d 39, 177 W.Va. 346 (1987).

1.3. Filing Date. --

1.4. Effective Date. --

1.5. Sunset Provision. — This rule shall terminate and have no further force or effect upon the
expiration of 5 vears from its effective date.

§89-1-2. Definitions.

2.1. Terms Defined by Statute -~ Terms defined in W. Va. Code §§29-21-1. et seq., have the same
meanings when used in this rule unless the context or subject matter clearly requires a different
construction.

2.2, Terms Defined -- As used in this rule. these terms have the designated meanings unless the
context or subject matter clearly requires a different construction:

2.2.a. ““Acency” means Public Defender Services., an executive agency established by the
provisions of W. Va. Code §29-21-3.

22.b.  “Attorney’s work” means services provided by a panel attorney in the course of legal
representation and does not include administrative or non-legal tasks even if performed by an attorney.

2.2.c.  “Capital case” means a cnminal proceeding in which a potential sentence 1s life
mmprisonment.

2.2.d. “Davy.” unless otherwise identified as a calendar day, means a day other than a Saturday,
a Sunday. a lercal holiday as defined by the provisions of W. Va. Code §2-2-1. or a day on which the
agency 1s closed by reason of an executive order of the Governor.

2.2.¢.  “Eligible client” means a person identified in the provisions of W. Va. Code §29-21-2(2).
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2.2f “Eligible proceedine™ means a proceeding identified m the provisions of W. Va. Code

§29-21-2(3).

22.0.  “BExecutive director” means the person appointed pursuant to the provisions of W. Va.

Code §29-21-5.

2.2.h.  “Governing statute” means the provisions of W. Va. Code §§29-21-1. ef seq.

221, “In-court” means legal representation in the presence of a judge or other judicial officer,
but does not include representation (1) before an administrative board, a parole board. or a drug-court or
other specialty court team or (2) in a multidisciplinary team meeting.

2.2.1.  “Investigative services” means services performed in the course of an investigation to
obtain mformation about matters enumerated in the provisions of W. Va. Code §30-18-1.

2.2k “Legal representation” means the provision of legal services or legal assistance as legal
counsel or suardian ad [ifem to an eligible client or ward in an eligible proceeding.

2.2.1.  “Out-of-court” means attomnev’s work or paralecal’s work which is not in-court or
waiting in-court.

22.m. “OVS” means the agency’s online system for the preparation and submission of a
voucher.

22n. “OVS Help Desk™ means the technical assistance provided by the agency to panel
attornevs or service providers that is aceessed by the phone number., (304) 741-8650.

2.2.0. “Panel attorney” means an attorney appointed to represent eligible clients in eligible
proceedings pursuant to the provisions of W. Va. Code §29-21-9.

2.2.p. “‘Paralegal services” means services provided by a person under the supervision of a
panel attornev which., if performed by the panel attorney. would constitute attorney’s work.

2.2.q.  ““Stand-in counsel” means a counsel standing in for a panel attorney and can be another
panel attorney or an attornev associated with the appointed panel attorney.

22.r. ““Supreme Court” means the Supreme Court of Appeals of West Virginia.

2.2.5. ““Travel” means the traversineg of the distance between two pomts to provide legal
representation.

2.2.t.  “Value billing. block billing or pattern billing” means the attribution of time to an
itemized legal service that is not based upon the actual time expended by the panel attorney but. rather. is

based on a predetermined value of a service or is time that would have been expended in the original

preparation of utilized forms or is time of a staff or administrative person other than the panel attorney
that 1s represented by the panel attornev to be his or her own time.

2.2.u.  “Waiting-in-court” means presence within the courtroom or other in-court venue from the

designated start time for a hearing or other in-court proceeding until actual commencement of the hearing
or proceeding.

2.2.v. “Website” means the agency’s website maintained at www. nds wy.gov,

2
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§89-1-3. Compensation; conditions and limitations.

3.1 An overriding principle in the governing statute is that. as set forth in the provisions of W.
Va. Code §29-21-13a(d), compensation is paid only for the actual time expended. As the Supreme Court

opined in Frasher v. Ferguson 177 W. Va. 546, 355 S.E.2d 39. 40 (1987). the governing statute’s use of
the term ““actual” time ““clearly envisages that court-appomted lawvers will be compensated only for hours
actually worked and expenses actually mcurred in rendering serviees, and that duplicative compensation
1s unauthorized.” [Emphasis in origmal.] Accordinely, compensation can only be requested once for the
actual period of time involved. notwithstanding that multiple services were provided for one or more
clients.

3.2, Panel attorneys are to be compensated for legal representation. In addition to compensation
for the panel attorneys’ legal representation. compensation may be paid to the panel attomev for the
services of a paralegal or investigator. However, compensation will not be paid to the panel attornev or a
paralegal for conferences between the panel attornev and a paralecal. The panel attorney’s review and
revision of a paralegal’s produced work product will be compensated.

3.3. Compensation for attorney’s work performed out-of-court will be at the rate of sixty (60)
dollars an hour.

3.4 Compensation for attorney’s work performed in-court or while waiting-in-court will be at the
rate of eighty (80) dollars an hour.

3.5, Compensation to_a panel attorney for paralegal’s work will be at the rate of twenty (20)
dollars an hour.

3.6. Compensation to a panel attorney for investigative services will be at the rate of thirty (30)
dollars an hour.

3.7. Compensation for paralegal’s work or investicative services will not be considered

compensation for attorney’s work in calculating the maximum amount of compensation, but
compensation for paralegal’s work or investigative services will be considered expenses of the panel

attorney in the course of legal representation and will be processed accordingly.

3.8. Compensation for paralegal’s work in-court will not be paid unless the services of a paralegal
m-court has been approved by an order of the presidine court in advance of the services. The maximum
amount of compensation for paralegal’s work in-court mn a matter will be one thousand dollars ($1.000)
and the amount of the compensation requested for the in-court work will require an order of the court
approving the amount to be compensated. Forms for this purpose will be available on the website. The
order approving this compensation is to be uploaded with the voucher that is submitted to the agency by
the panel attorney for compensation in the eligible proceeding to which the services related.

3.9. Compensation for legal services or legal assistance as guardian ad [ifem in a proceeding other
than an eligible proceeding will not be compensated by the agency. Compensation for these services is
governed by the provisions of Rules 21.01 through 21.06 and Rules 39.01 through 39.03 of the West
Virginia Trial Court Rules.

3.10. Compensation will be paid to a panel attornev appointed to represent an eligible client for
the services of another attormmev as stand-in counsel. However, compensation will not be paid to the
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appointed panel attorney for conferences with the stand-in counsel or for review of the work product of a
stand-1n counsel.

3.11. Compensation will not be paid for the performance of administrative tasks including. but

not limited to. the preparation of vouchers for submission to the agency. the opening of a file for a newly
appointed client for administrative purposes. or the closing of a file for a client for administrative

purposes. Any work performed by an attorney that 1s not attomev’s work will not be compensated and

will be considered an administrative task. Any work performed by a paralegal that is not paralegal’s work
will not be compensated and will be considered an administrative task.

3.12. Any services provided by an imvestigator that are not considered mvestigative services
will be compensated as paralegal’s work if it so gualifics or. otherwise. will be considered an
administrative task and will not be compensated.

3.13. In a proceeding other than a capital case, the maximum amount of compensation for
attornev’s work 1s three thousand dollars ($3.000) unless the court approves pavment of additional

compensation upon good cause havine been shown by the panel attorney. In a capital case, no cap exists
on the compensation for attorney’s work. Forms for obtaining the approval of the court for additional
compensation will be made available on the website. The order approving this compensation 1s to be
uploaded with the voucher that is submitted to the agency by the panel attornev for compensation in the
cligible proceeding to which the services related.

§89-1-4. FExpenses; conditions and limitations.

4.1, Panel attornevs will be reimbursed for the actual and necessary_expenses incurred in legal
representation. To be reimbursed. expenses over ten (10) dollars require supporting documentation

including invoices or receipts.

4.2, Travel -- Reimbursement for expenses related to travel will be made consistent with the
reimbursement of state emplovees related to travel, including whether reimbursement will be made for
overnight lodeing, meals or otherwise. The provisions regarding reimbursement for state emplovees and
the schedule of these reimbursements will be posted on the website.

4.2.a. Mileage for which reimbursement is claimed should be consistent with the calculation of
mileage made by online services such as MapQuest or Google Maps or an equivalent application and if

inconsistent, must be explained.

4.2.b. Travel will be necessary when it involves traveline from the business office of the panel
attorney to another location in order to provide legal representation. Travel from a panel attomey’s
residence to a location will be reimbursed only if the travel 1s less than the travel from the panel
attornev’s business office or if the residence is the panel attorneyv’s business office.

4.2.c. If a panel attorney is regularly taking appointments in a judicial circuit other than the

judicial circuit in which the panel attomey’s business office is situated and is not taking appointments
within the judicial circuit in which the panel attornev’s business office is situated. then the travel to be

reimbursed will not include the distance from the panel attorney’s office to the border of the judicial
circuit in which appointments are taken.

4.3. Transcripts -- Expenses related to the preparation of transcripts of proceedings are governed
by _the provisions of W.Va. Code §29-21-13a(e). However. the expenses related to the ordering of
transcripts for the purposes of an appeal to the Supreme Court are govemed by the provisions of W. Va.
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Code §51-7-7. and requests for payments of the transcripts are to be submitted by the court reporter to the
Supreme Court in accordance with the established rules and procedures of the court.

4.3.a. If a proceeding 1s one for which a court reporter is required to report the proceeding, then
the rates for production of the transcript are established by the provisions of W. Va. Code §51-7-4. These
rates will be published on the website. An appearance fee will be paid for a court reporter only if no
pavment is sought for the production of a transcript for the proceeding in which the court reporter

appeared.

4.3.b. If a proceeding is required to be electronically recorded pursuant to the provisions of W.
Va. Code §50-5-8. then no expenses will be reimbursed for the production of a transcript by a court

reporter. One (1) dollar per page will be the reimbursement made for the expense of a transcription of the

glectronic recording.

4.3.c.  No reimbursement or payvment will be made for an hourly fee charged by a court reporter
for time or travel.

4.4. Videotaping or digital recording -- If a panel attorney intends to incur the expense of a video-
taping or other digital recording of a procesding, the expense will be reumbursed only if the taping or
recording 1s approved by the presiding court in advance of mcurrine the expense. The payment of the
final amount of the expense will require an order of the court approving the pavment. Forms of an order
permitting such expenses to be mcurred and approving the final amount of these expenses will be
available on the website. The order approving this reimbursement 1s to be uploaded with the voucher that
1s submitted to the agency by the panel attorney for compensation in the eligible proceeding to which the
services related.

4.5, Copies -- If a panel attomev necessarily incurs charges from a copving service for the

copving or_reproduction of material. reimbursement will be made at the actual cost if supportin
documentation is provided.

4.5.a. For copies or reproductions made by the panel attorney within his or her office,
reimbursement will be made at the rate of fifteen (15) cents per page.

4.5.b. The agency will not reimburse panel attorneys for the scanmng of documents onto

computer drives or external drives. The agency will reimburse the expenses of printing of such documents
at the rate of fifteen (15) cents per page.

4.6. Clothing -- Within seven davs of a trial date, a panel attorney mav incur an expense to obtain
clothing for an eligible client and will be reimbursed up to the amount of fifty (50) dollars for such

clothing if a tnal is commenced. A receipt for the purchase must be provided. The time expended for
obtaining this clothing will not be compensated as it will be considered an administrative task.

4.7. Fees -- Fees for filing and service of process are not reimbursable as indigent defendants are
not to be assessed such fees. If a fee is permitied to be imposed for service of process related to defense of
an eligible proceeding, such as service outside a jurisdiction, then the fee to be reimbursed will be capped
at the amount that would be assessed by the Office of the Sheriff in the county in which the matier is
pending. If fees have to be incurred in excess of these limits, reimbursement will require that the imcurring
of the expense first be approved by the presiding court. The order approving this reimbursement is to be

uploaded with the voucher that is submitted to the agency by the panel attorney for compensation n the
gligible proceeding to which the services related.

4.8. Extraordinary expenses -- Fees for experts. investigators or other service providers that are

5
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not ordinarily required in legal representation require the approval of the presiding court before being
mcurred pursuant to the provisions of Rules 35.01 through 35.05 of the West Virginia Trial Court Rules.

Approval of the court may consist of complying with a previously issued administrative order of the
court. The final amount of such expenses will require an order of the presiding court approving the

amount of the expenses. Forms of an order permitting such expenses to be incurred and approving the
final amount of these expenses will be available on the website. The order approving this reimbursement
18 to be uploaded with the voucher that is submitted to the agency by the panel attorney for compensation
in the ehgible proceeding to which the services related.

4.8.a. The expenses of an evaluation of an eligible client are governed by the provisions of Rule
35.05 of the West Virginia Trial Court Rules requiring payment or reimbursement (1) by the West
Virginia Department of Health and Human Resources if it is an evaluation ordered or conducted pursuant
to W. Va. Code §27-6A-1(a)-(e) or W. Va. Code §62-12-2(c); (2) by the Supreme Court if otherwise
ordered by the presiding court on its own motion or for its own assistance; and (3) by the agency if the
services were requested by the panel attornev in the course of legal representation. The order approving
this reimbursement 1s to be uploaded with the voucher that i1s submitted to the agency by the panel
attorney for compensation in the eligible proceeding to which the services related.

4.8.b. The expenses of an interpreter are to be reimbursed by the Supreme Court if the
interpreter 1s necessary to the conduct of proceedings i the presiding court. The expenses of an
interpreter are to be reimbursed by the agency if the interpreter is necessary to the interaction between the
panel attorney and the client and the incurming of the expense 1s approved by the presiding court. The final
amount of the expense will require an order of the court approving the amount. The order approving this
reimbursement is to be uploaded with the voucher that is submitted to the agency by the panel attorney for
compensation in the eligible proceeding to which the services related.

4.8.c.  Request for pavment of extraordinary expenses as approved by the presiding court mav
be made directly to the agency rather than requiring payment by the attorney who would then await

reimbursement. The service provider i1s required to be registered as a vendor with the state. The OVS
Help Desk will assist the service provider with such registration. The request for direct payment must be
submitted with an invoice detailing the services. the dates of services, and the calculation of the
compensation together with the order or administrative order approving the incurring of, and the order
approving the amount of, these services, and the panel attorney’s mnformation sheet including the panel
attormey’s certification that (1) he or she has reviewed the mvoice: (2) the charges and claims made on the
invoice arc true and correct to_the best of his or her knowledge: and (3) the services set forth on the
invoice were provided in the course of the panel attornev’s legal representation of the identified eligible
client. The forms for making a request for direct payment of an expense will be made available on the

website. At present, this request must be submitted by mail to the acency and not electronically through
OVS.

4.9, Non-reimbursable expenses — The expenses related to general office overhead. office
supplies. personal items, and nonlegal personal services are not reimbursable as expenses necessarily
incurred in legal representation. For example. compact disks or thumb drives purchased for the recording
of documents will be considered general office supplies and the costs of purchasing these items will not
be reimbursed.

4.10. In a proceeding other than a capital case. the maximum amount of the reimbursement of
qualifying general expenses 1s one thousand and five hundred dollars ($1.500) unless the court approves
additional reimbursement upon good cause having been shown by the panel attorney. In a capital case. no
cap exists on the amount of qualifyineg general expenses to be reimbursed. Forms for obtaining the
approval of the presiding court for additional reimbursement will be made available on the website. The
order approving this reimbursement 1s to be uploaded with the voucher that is submitted to the agencv by
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the panel attorney for compensation in the eligible proceeding to which the services related.

§89-1-5.  Voucher preparation and submission.

5.1 The preparation of a voucher is to be based on accurate and detailed records of the panel
attomey regarding the legal services provided to an eligible client in an eligible proceeding. The records
are to be maintained in a manner that, if audited by the agency. an attormey can readily provide for any
day the clients for whom services were provided. the nature of the services provided., and the time
expended for each of the services. The failure to maintain accurate and detailed records will be a reason
provided by the agency to a court for the rejection or reduction of vouchers notwithstanding that legal

representation was actually provided.

5.2. Vouchers are to be prepared using OVS. Instructions for accessing OVS and establishing an

account and designating users for the account are set forth on the website. If assistance 1s needed. the
OVS Help Desk is to be contacted. Reoistration as a vendor with the State of West Virgimia will be
required for pavment. The OV S Help Desk will assist with registration as a vendor.

5.3. Preparation of a voucher will require completion in OVS of an information page. an itemized
statement of lecal services. and an itemized statement of expenses. These documents are to be completed
fully and accurately.

5.4. In completing the forms for the voucher required by OVS, the identification of the client is to
be done in the following manner: L ast name, first name. Identification of minors is to be done by initials.

5.5, Legal services are to be itemized and are to be coded according to the classifications provided
bv the agency. Explanations or descriptions of an itemized service are to be provided. The explanations

or descriptions should not disclose either confidential communications between the attornev and client or

the work product of the attorney. The explanations or descriptions should be sufficient, however, to
determine the nature of the legal service provided and to support the amount of time allotted for the
service. A list of abbreviations that mayv be used in providing explanations or descriptions is published on
the website.

5.6. Explanations or descriptions for conferences. phone calls. or other communications are to
identifv the person or persons involved. cither by title. position. or relationship to the client.

5.7. Explanations or descriptions for rescarch are to state the subject of the research without
revealing strateev or work product.

5.8. Explanations or descriptions for motions are to state the purpose of the motions.

5.9. Explanations or descriptions for hearings are to state the purpose of the hearing.

5.10.  Explanations or descriptions for travel for which compensation of time 15 sought are to
imnclude a point of origin and a destination and an mdication whether the travel 1s for one direction or for a
round trip. If a period of time is billed as travel, compensation cannot be requested for any other services
provided during that time such as a telephone conversation or dictation of a work product. The statutory
requirement of “‘actual” time precludes such billing.

5.11. If services are split between different clients. the explanation or description is to provide
some 1dentification of the other client to which time has been allotted. If services such as travel, waiting-
in-court, or research relate to more than one client, panel attornevs are encouraged to split the time

7
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between or among the clients because this allotment of time provides a better analysis of costs per case
and provides a better record of services in any subsequent proceeding challengine the effectiveness of

representation.

5.12. Explanations or descriptions for services on the same date that are identical should be further
explained or described. For example, if phone conversations with a client occur on the same day multiple

times and arc itemized separatelv, the explanation or descriptions should make reference to the “‘first”
phone call. the “second” phone call. and so forth. The absence of such further explanation or description
mayv result in a reduction of the amount requested for compensation based on the possible duplication of
entries.

5.13. Waiting-in-court -- Explanations or descriptions for services itemized as waiting-in-court are
to include the designated time for the commencement of the proceeding and the actual time of

commencement.

5.13.a. Waiting-in-court does not include recesses or other breaks in the proceedings of one hour
or longer; Provided. That such break time can be billed as out-of-court if attornev’s work is done during
that time period. The time between submission of a matter to a jury and awaiting a jury verdict mayv be
billed as waiting-in-court for the time the jury is actuallv deliberating.

5.13.b. If time is billed as waiting-in-court. compensation cannot be requested for other legal
representation for the same or different client during that same period of time. The statutory requirement
of “actual time” precludes such billing.

5.14. Investigative services and paralegal services -- Compensation for investicative services will
be made to persons engaged mn the private investication business as defined by the provisions of W. Va.

Code §30-18-1.

5.14.a. Services that are not investigative services but could be paralegal services will be
compensated at the rate for paralegal services. Examples of services that would be treated as paralegal
services are preparing and filing motions, obtaining orders or other court documents. summarizing
discovery responses. or accompanving attorneys to hearings or conferences unless the appearance is
relevant to the course of an ongomg investigation.

5.14.b. Services that are administrative tasks will not be compensated in any amount. Examples
of services that would be treated as administrative tasks are transporting clients to hearines. delivering

documents to opposing counsel or the court, purchasing clothing for clients, or obtaining supplies for the
attorney.

5.14.c. Services that are submitted as paralegal services but which are actually administrative
services will not be compensated.

5.15. Stand-in attorney -- Compensation for services in a case will be made by warrants that are
pavable to the actually appointed panel attorney. The panel attomev’s request for compensation may
include the time of stand-in counsel. The explanation for such services must include the initials of the
attomey actually performing the services. No compensation will be paid for conferences between the
appomted panel attomey and the stand-in attorney and no compensation will be paid for the review of the
work product of a stand-in attorney.

5.16. A panel attorney in the preparation of the statement of legal services is required to set forth
with specificity the nature of the service rendered. the stage of proceeding or type of hearing involved. the
date and place the service was rendered and the amount of time expended in each mstance. The services
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are to be itemized. The time expended for cach itemized service is to be expressed to the nearest tenth of
an hour. The agency mterprets this requirement as permitting the “roundmng up” for anvy time expended

even if it is less than three minutes, but panel attorneys are directed to group similar tasks into one billing
item if the collective amount for such tasks remains under six minutes. For example, if an order and

accompanying documents are received and the review of the entirety of the documents is less than six
minutes. this is to be one itemized service for which the time expended is set forth as one-tenth of an hour
rather than separatelv listing each document and entering time for review of each document as one-tenth
of an hour. As another example, the review of emails that relate to the same subject and which
collectively are reviewed in less than six minutes arce to be one itemized service for which the time
expended is set forth as one-tenth of an hour rather than separately listing each email and entering time
for the review of each email as one-tenth of an hour. As another example. if phone calls are made to a
client without any answer, these phone calls should be grouped as one item and billed collectively as one
tenth of an hour, rather than listing each phone call separately and billing one tenth of an hour for each
phone call. The explanations or deseriptions for each of these gsrouped services is to indicate the multiple
tasks mvolved.

5.17. Value billing. block billing or pattern billing are prohibited and will not be compensated. A
determination that value billing, block billing, or pattern billing has occurred will result in a referral to the
Office of Disciplinary Counsel for investigation or, if warranted in the circumstances, will result in a
referral to the Commission on Special Investipations within the West Vireimia Legislature for possible

criminal prosecution.

5.18.  An clectronic signature of the panel attornev submiiting a voucher must be affixed to the
voucher and will be a declaration. under the penalty of perjury as set forth in the provisions of W. Va.
Code §39-1-10a, that (1) the voucher complies with the provisions of W. Va. Code §29-21-13a: (11) the
attornev time set forth in the itemized statement of legal services represents the actual and necessary time
of the undersigned attorney expended on legal services for the identified client; and (111) the expenses set
forth in the itemized statement of expenses represent actual and necessary expenses incurred in providing

legal representation for the identified client.

5.19. The electronic signature i1s also an acknowledegment by the panel attornev submitting the
voucher that the voucher is subject to an audit by the agency. Audits may be done randomly or mav be
necessitated by anomalies discovered in the review of vouchers.

5.20. When a voucher is electronically submitted to the agencyv for its processing. the panel
attornev will receive an electronic acknowledgment from the agency that the voucher has been received.

5.21.  When a voucher 1s electronically submitted to the agency, the panel attorney will then have
the option to print a copv of the voucher as submitted.

§89-1-6. Timing of voucher submission.

6.1 Compensation will be paid at the conclusion of an eligible proceeding. An appeal will be
considered the commencement of a separate eligible proceeding for this purpose. Proceedings after
sentencing will be considered the commencement of separate proceedines from the original proceedings

for this purpose.

6.2. Panel attorneys at their clection are permitted to request compensation at the completion of a
critical stage within a proceeding. A critical stage is when the jurisdiction of a matter mayv transfer from

magistrate court to circuit court or from juvenile jurisdiction to adult jurisdiction. Further proceedings
after that point will be considered the commencement of a separate proceeding. A proceeding which i1s
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“bound over” will not be considered at a critical stace and requests for compensation cannot be made
until the indictment issues or the matter 1s dismissed or otherwise concluded. A critical stage 1s also when
the prosecution of a matter 15 delaved pending the compliance of a defendant with certain conditions that
may result n dismissal or reduction of charges.

6.3. The panel attorney is required to submit the request for compensation within ninety (90) days
after the conclusion of an eligible proceeding. If the panel attornev elects to request compensation at a
critical stage. the request is to be made within ninety (90) davs after the completion of the critical stage.

6.4. The executive director has discretion to permit a voucher to be submitted to the agency
before the conclusion of an eligible proceeding if the proceeding has been pending for more than six (6)
months. By this rule, the executive director is exercising discretion to permit any panel attorney to submit
an interim voucher if the proceeding has been pending for more than six (6) months. Only one (1) interim
voucher may be submitied.

6.5, If an interim voucher 1s submitted. the panel attorney must submit all time expended before
the date of the submission. A subsequent voucher cannot have dates of service included that could have
been included in the preceding wvoucher. Subsequent vouchers in anv instance relating to legal
representation of the same client in the same cligible proceeding that include dates of services that are
prior to the last date of service on a preceding voucher will be reduced by the amount of compensation
requested for those services.

6.06. If a voucher 1s to be submitted untimelv, the panel attorney must obtain an order of the
presiding court stating that good cause has been shown for the untimely submission. Forms for such an
order will be available on the website. The order approving this untimelv submission i1s to be uploaded
with the voucher that is submitted to the agency by the panel attorney for compensation in the eligible
proceeding to which the services related.

§89-1-7.  Voucher processing; reduction; rejection; resolution of disputes.

7.1. The agency will review a voucher to determine if the time and expense claims are reasonable,
necessary and valid based upon the mformation provided on the information page. the itemized statement

of legal services, and the itemized statement of expenses. The agency may review the vouchers of counsel

for other parties in the matter in making this determination and may make additional inquirics as deemed
to be necessary to this determination. The agency mav review other vouchers of the panel attorney which

include dates of service set forth in the voucher being reviewed. The asency may also contact the panel
attorney submitting the voucher with questions regarding the voucher being reviewed.

7.2 Within thirty (30) days after the receipt of a voucher, the agency may reject the voucher for
the following reasons:

7.2.a. The voucher is not submitted electronically to the agency in the OVS system:

7.2.b. The voucher is submitted more than ninety (90) davs after the last entrv for an actual and
necessary legal service on behalf of the eligible client and no order of the presiding court showing good
cause for the late submission is uploaded with the voucher;

7.2.c. The documents comprising the voucher have not been completed fully and accurately:

7.2.d. The amount set forth in the voucher exceeds any statutorv cap on the fees or expenses
cither in the voucher itself or when added to the amount of compensation paid or expenses reimbursed in

10






